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Matthew Bogle, and William Robb, | MO ") 


His Majeſty's Advocate General 4 Defendant in 
Scotland, for his Majeſty's Intereſt, UL Error. 


On a Writ of Error brought, returnable in Parliament, upon a 
Judgment in the Court of Exchequer in Scoz/and. 


The CASE of Defendant in Error. 


(): the 26th July 1750, his Majeſty's Writ of Scire facias iſſued for the 


now Plaintiffs to ſhew Cauſe why Execution ſhould not iflue againſt them 
for the Sum of 3,717. 6s. 8d. being the Penalty of a Bond entered into, by 
Defendants, to his Majeſty, bearing Date 8th O#Fober 1 747. 
To this Writ the Defendants appeared, and craved Oyer of the above Bond, and 
of the Condition thereof : Which is as follows; 
« That if the ſaid Matthew Bogle, and William Ribb, their Executors, Admini= 
« ſtrators, or Aſſigns, or any of them, do well and truly pay, or cauſe to be paid, 


« unto James Murray, Eſq; Receiver-General of his Majeſty's Cuſtoms, to the 


« Receiyer-General for the Time being, or to any Perſon legally impowered to 
{© receive the ſame, the Sum of 1,858. 135. 4d. lawful Money of Great Britain, 
«* on or before the 8th Day of April 1749, being for the additional Duty, New 
« Subſidy, One-third Subſidy, and Impoſt of an Entry made this Day for 98,400 /b. 
« of Britiſh Plantation Tobacco, imported in the Ship Rea Gally, of Glaſgow, William 
« Alexander Maſter, from Virginia, which entered the 5th of Ofober 1747, at the 
© Cuſtom-houſe in the Port of Port-Glaſgow ; then this Obligation to be void; other- 
« wiſe to remain in Force,” | | 
The then Defendants, for Plea to the ſaid Writ, ſay, That his Majeſty ought not 
to have Execution againſt them, for the ſaid 3,717/. 65. 8d. becauſe the ſaid Bond 
was entered into by them for Seeurity of the Payment of ſeveral Cuſtoms and Duties 
due and payable to his Majeſty upon 98,400 /b. Weight of Tobacco, mentioned in the 
Condition of the ſaid Bond, and imported by them from Y:irginia, upon the 5th of 
OFober 1747, into the Port of Por/-Glaſgow, in the Ship Rea Gally of Glaſgow; and 
that, by virtue of the Statute in that Caſe made and provided, they are allowed 
Three Years time for the Exportation of the ſaid Tobacco, from the ſaid 5th 


| Oftober 1747 (being the Time of the Importation thereof); and in that Caſe the 


faid Bond, by virtue of a proper Debenture or Debentures to be made forth, becomes 
vacated : And that the aforeſaid Quantity of 98,400 /b. Weight of Tobacco was, in fad, 


exported at different times, to Parts beyond the Seas, within Three Years from the time 
_ of the Importation thereof ; to wit, at Leith, in the County of Edinburgh : And that, 


by proper Debentures made, in that behalf, by the prefer Officers there, the ſaid Bond 


1s thereby become vacated : Wherefore they pray Judgment of the ſaid Writ of Sc:re 


facias; and whether his Majeſty ought to have Execution againſt them for ſaid 
37171. 6s. 84. and that the faid Bond might be cancelled, and delivered up to 


therein, ; 

And, in February 1751, Judgment was given for his Majeſty. 

The Statutes material upon the preſent Queſtion are, the Statute 4th Queen Anne, 
Cap. 6. Sect. 35th: By which it is declared, That in caſe any Payment to incur and 
grow due after the 6th Day of February 1705, by the Condition of any Bond taken, 
or to be taken, for the Cuſtoms, additional Duties, Impoſitions, or other Duties, of 
any Goods or Merchandizes imported, or thereafter to be imported, ſhall not be duly 
paid, according to the Condition of every ſuch Bond reſpeCtively; in all and every ſuch 
Caſe and Caſes, the Penalty of every ſuch Bond ſhall not be diſcharged, either in Law 


or Equity, without the full Payment of the Principal Montes, together with Intereſt, 


after the Rate of 6. per Cent, per Annum, to be reckoned from the Day on which 
ſuch Principal Monies become due, until the aQtual Payment thereof, beſides Cofts of 


_ Suit; unleſs the Lord Treaſurer, or any Three or more of the Commiſſioners of the 


Treaſury 


To this Plca his Mijeſty's Advocate General demurred; and the Defendants joined 


—— 


Cuſtoms for the Time being, or any Three or more of them, . ſhall judge it reaſg 


ſtanding. 


_ chandizes of his Majeſty's Plantations, and all other foreign Goods and Merchandiz 
| ſhould be enlarged ; it EnaQts, 'That the reſpeC&tive Times for Exportation of all Goy 


| forth have and be allowed Three Years time, from the Importation of ſuch Goods, 1 


_ contrary notwithſtanding. | 


LE 


Treaſury for the Time being, upon the Repreſentation of the Commiſſioners of ;, 


able, in any particular Caſe or Caſes, to, remit the ſaid Intereſt and Coſts, or any p, 
thereof ; this Act, or any other Law or Statute whatſoever, to the contrary notyit 


Statute 7th George Iſt, Cap. 21ſt, SeCt. Toth, recites, 'That by the Statute of the 4i 
of William and Mary, and by ſeveral other Statutes, the Exportation of foreign Gy 
imported was limited, as to ſome Sorts of ſuch Goods, to 12 Months, others -t@, 
Months, and others to 18 Months, from the time of the Importation : And it bei 
tound, that thoſe Times were too ſhort, and inconvenient to Traders ; and that; 
would be for the Benefit of the Trade of this Kingdom, it the Time given for R 
payments, or Drawbacks, of the Duties upon the Exportation of all Goods and Ms 


and Merchandizes of his Majeſty's Plantations, and all other foreign Goods and Me 
chandizes, as the ſame were then limited by any Law or Laws in being, ſhall, fy 
and after.the 24th Day of June 1721, be extended and enlarged, fo that in all Cai 
where Repayments, Allowances, or Drawbacks, are made upon the Exportation 
any Goods and Merchandizes of his Majeſty's Plantations, and all other foreign Gov 
and Merchandizes imported, and afterwards exported, by virtue of any Law then} 
Force, all Merchants and 'Traders, Bodies Politick, and Corporations, ſhall from then; 


export the ſame, accounting ſuch Importation from the Maſter's Report of the Stiy 
And all and every ſuch Merchant and Merchants, Trader and Traders, Bodies Pi 
tick, and Corporations, ſhall have the like Repayments, Allowances, and Drawback 
by and for ſuch Exportation, as if the ſame had been exported within the reſpects 
times before-mentioned, or any other times limited by any Law then in being h 
that Purpoſe ; ſuch Law, or any other Law, Rule, Cuſtom, or Uſage, to the cor 
trary in any-wiſe notwithſtanding. Provided nevertheleſs, 'That Certificates and Oat 
be made, and all other Requiſites performed, according to the Laws then in being, r 
lating to the Importation or Exportation of ſuch Goods. TG: 

By the Statute g George I. Set. 3d, it is Enacted, That the ſeveral Duties upon Ti 
bacco imported, after the 1ſt Day of Fune 1723, ſhall be raiſed, levied, colleC 
and paid, during the Continuance thereof reſpeQtively, in the manner following ; ti 
is to ſay, The Importer of Tobacco of the Br:7ifh Plantations ſhall, on the Import 
tion thereof, pay down the Old Subſidy of One Peny per Pound, with an Allowan 
of 25 per Cent. inſtead of the former Allowance of 5 /. per Cent. ; and that all! 
other Duties on ſuch Tobacco imported, arhzounting together to 5 4. and One Third: 
a Peny per Pound, ſhall be paid down, or the Importer thereot ſhall become bout 
to his Majeſty, his Heirs and Succeſſors, with One or more ſufficient Sureties, to | 
approved of by the Colle&or of the Port where the Tobacco ſhall be imported, wi 
the Conſent of the Comptrollet of ſuch Port, in One or more Bond or Bonds, at t 
Eleftion of the Importer, for Payment of the reſpe&ive Duties within 18 Months, 
commence at the End of 3o Days after the Maſter's Report of the Ship, or! 
commence from the Merchant's Entry of the Goods within 3o Days, which iball i! 
happen: And that, in lieu of all former Encouragements, Allowance for Wal 
or Damage, or other Allowances and Diſcounts for prompt Payment (all wh 
Encourzgements, Allowances, and Diſcounts, are repealed and abrogated), One 4 
lowance of 25 per Cent. of the ſaid Duties, amounting to 5d. and One Third 0 
Peny per Pound, ſhill be deducted, and allowed, upon the Entry of the Impon 
paying down the ſaid Duties; and every Importer, not paying down the ſaid Dutk 
{hall have an Allowance only of 15 per Cent. ; any Law, Cuſtom, or Uſage, to 


And, by Se. 6th of the fame Statute, it is Enacted, That in caſe any of the li 
Tobacco, which ſhall have been entered, and the Duties thereof paid or ſecured, 
manner by this A&t directed and appointed, ſhall, from and after the ſaid 1ſt Day* 
June 1723, be exported into any foreign Parts, the Exporter ſhall, upon the Expo" 
tion thereof within the time limited by Law, on a proper Debenture to be made fot 
for that Purpoſe, be paid, or allowed to drawback, the whole Daty, or the Secul!! 
vacated on the Bond or Bonds given on the Importation, and no more, as to wi 


{hall be ſo exported ; care being. taken, that the ſeveral Allowances and Deduu 
| £1 | m1 
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| made at the Importation be again deduRted on the Debenture; any Law or Cuſtom to 


the contrary notwithſtanding, 

By the Statute of 24, Geo. II. it is Recited, That ſome Doubts had ariſen, whether 
the Bonds which were given to the Crown, for the Payment of the ſeveral and re- 
ſpeQtive Duties on Tobacco within 18 Months, as the Law dire&ts, ought, on the 
Expiration 'of the ſaid 18 Months, to be put in Suit; and whether any Intereſt 
ſhould accrue thereon to the Crown, from and after the Expiration of the ſaid 18 


| Months, until the faid Bonds ſhould be vacated, by a proper Debenture, to be made out 


for that Purpoſe, inaſmuch as the Exporter, upon the Exportation of the Tobacco within 
the time limited by Law, which was Three Years, was to be paid, or allowed to draw- 
back, the whole Duty, or the Security vacated on the Bond or Bonds given on the Im- 

ortation of the ſame "Tobacco: 'To remove all ſuch Doubts for the future, it is Declared 
and EnaCted, That all Bonds which had been given, and were ſubſiſting, at the time of 
making that Ac, for the ſeveral and reſpe&tive Duties on Tobacco, or which ſhould 
thereafter be given for the Payment of the ſaid Duties, ſhall be deemed and taken to be 
due and payable immediately upon the Day mentioned in the Condition of the ſaid 
Bond for Payment thereof ; and that ſuch Intereſt ſhall be paid to the Crown on all 
ſuch Bonds, as is directed by the ſaid A&t of the 4th of her late Majeſty Queen Anne ; 
which Intereſt ſhall be computed from the Day the Bond becomes due, to the Day 
whereon it ſhall be paid off in Money, or the Day the Searcher certifies upon the De- 
benture, That the "Tobacco was ſhipped for Exportation, notwithſtanding ſuch To- 
bacco doth or ſhall remain unexported, and the Three Years (being the time limited 
for the Allowance of the Drawback on Exportation) ſhall not be expired ; and no 
ſach Security ſhall thereafter be vacated until all ſuch Intereſt ſhall he paid thereon ; 
any Law, Uſage, or Cuſtom, to the contrary notwithſtanding. 

The Bond in queſtion being given for Payment of the Duty on Tobacco, at the 
End of 18 Months, according to the Diretions of the above Statute ; and it not ap- 
pearing,. that the Tobacco imported by the Plaintiffs was exported before that Time 
elapſed, the Bond became forfeited, and the Judgment given for the Crown therefore 
right ; and ought to be affirmed, for the following, and many other, | 


EE AA SM $-04 
| ANT For that the Duty became due, by virtue of the Bond, at the End of the 
18 Months; and tho' Three Years time is given, by the Law, for liberty 
of re-exporting, yet that is not inconſiſtent with the Payment of the 
Money before that time, any more than the actual Payment of the Old 
Subſidy. 2 | | 
II That as - the Pretence of an Exportation within the Three Years, the 
Plea does not aver it; but only that the aforeſaid Quantity of Tobacco 
was exported, where the Certainty refers to the Quantity only, and not 
to the Identity, of the Tobacco ; which might have been of a different 
Importation, and yet conſiſtent with the Expreflion uſed in the Plea, 
III. 'That if the ſame 'Tobacco had been alleged to be exported; yet the Plaintiffs 
 1n Error would not have been intitled to have the Bond vacated, without 
paying Intereſt to the Crown from the time the Bond became due until 
the Exportation ; the Law expreſly giving Intereſt to the Crown for all 
Bonds for Cuſtoms from the time they become due; and by the expreſs 
Words of the late Act, of the 24th of his preſent Majeity, this is de- 
clared to be the Law. | es 
IV, For that the Plea of the Plaintiffs in Erior is not ifluable ; the ſeveral Times 
when the Tobacco was pretended to be exported not being ſet forth, and 
the ſeveral Debentures, by which the Plaintiff would have become 
intitled to have his Bond vacated, not being ſtated or averred, and no 
Tender or Offer of ſuch Debentures to the Offt.cer who ſhould have 
vacated the Bond being averred to be made. 


D. RyDpzr. 
WV. Gran. 
W. MuURRay. 
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Treaſury for the Time being, upon the Repreſentation of the Commiſſioners of t,, 
Cuttoms for the Time being, or any Three or more of them, ſhall judge it reaſgy. 
able, in any particular Caſe or Caſes, to, remit the ſaid Intereſt and Coſts, or any Þ,;; 
thereof ; this Act, or any other Law or Statute whatſoever, to the contrary notyith. 
ſtanding, | 
Sintots 7th George Aſt, Cap. 21ſt, Se. Toth, recites, That by the Statute of the 4 
of William and Mary, and by ſeveral other Statutes, the Exportation of foreign Gogg; 
imported was limited, as to ſome Sorts of ſuch Goods, to 12 Months, others to | 
Months, and others to 18 Months, from the time of the Importation : And it beig 
- found, that.thoſe Times were too ſhort, and inconvenient to Traders ; and that jt 
would be for the Benefit of the Trade of this Kingdom, it the Time given for Re. 
payments, or Drawbacks, of the Duties upon the Exportation of all Goods and Mez. 
chandizes of his Majeſty's Plantations, and all other foreign Goods and Merchandize, 
ſhould be enlarged ; it Enacts, That the reſpeCtive Times for Exportation of all Googs 
and Merchandizes of his Majeſty's Plantations, and all other foreign Goods and Mer. 
chandizes, as the ſame were then limited by any Law or Laws in being, ſhall, fqn 
and after the 24th Day of June 1721, be extended and enlarged, ſo that in all Cafe; 
where Repayments, Allowances, or Drawbacks, are made upon the Exportation of 
any Goods and Merchandizes of his Majeſty's Plantations, and all other foreign Goody 
and Merchandizes imported, and afterwards exported, by virtue of any Law ther in 
Force, all Merchants and Traders, Bodies Politick, and Corporations, ſhall from thence. 
forth have and be allowed Three Years time, from the Importation of ſuch Goods, ty 
export the ſame, accounting ſuch Importation from the Maſter's Report of the Ship: 
And all and every ſuch Merchant and Merchants, Trader and Traders, Bodies Poli. 
tick, and Corporations, ſhall have the like Repayments, Allowances, and Drawhbacks, 
by and for ſuch Exportation, as if the ſame had been exported within the reſpective 
times before-mentioned, or any other times limited by any Law then in being for 
that Purpoſe ; ſuch Law, or any other Law, Rule, Cuſtom, or Uſage, to the con- | 
trary in any-wiſe notwithſtanding. Provided nevertheleſs, 'That Certificates and Oaths | 
be made, and all other Requiſites performed, according to the Laws then in being, re- 
lating to the Importation or Exportation of ſuch Goods. | 
By the Statute g George I. Set. 3d, it is EnaQted, That the ſeveral Duties upon To- 
bacco imported, after the 1ſt Day of Fune 1723, ſhall be raiſed, levied, collected, 
and paid, during the Continuance thereof reſpeCtively, in the manner following ; that 
is to ſay, The Importer of Tobacco of the Britiſh Plantations ſhall, on the Importzy 
tion thereof, pay down the Old Subſidy of One Peny per Pound, with an Allowance 
of 25 per Cent. inſtead of the former Allowance of 5 /. per Cent. ; and that all the 
other Duties on ſuch Tobacco imported, amounting together to 5 4. and One Third of 
a Peny per Pound, ſhall be paid down, or the Importer thereot ſhall become bound 
to his Majeſty, his Heirs and Succeſſors, with One or more ſufficient Sureties, to I 
approved of by the Colleor of the Port where the Tobacco ſhall be imported, with 
the Conſent of the Comptroller of ſuch Port, in One or more Bond or Bonds, at ths 
Election of the Importer, for Payment of the reſpe&ive Duties within 18 Months, © 
commence at the End of 3o Days after the Maſter's Report of the Ship, or © 
commence from the Merchant's Entry of the Goods within 3o Days, which ball fri 
happen: And that, in lieu of all former Encouragements, Allowance for Wal 
or Damage, or other Allowances and Diſcounts for prompt Payment (all whil 
Encouragements, Allowances, and Diſcounts, are repealed and abrogated), One Ai 
lowance of 25 per Cent. of the ſaid Duties, amounting to 5 d. and One "Third of 3 
Peny per Pound, ſhall be deducted, and allowed, upon the Entry of the Import | 
paying down the ſaid Duties ; and every Importer, not paying down the ſaid Duti®, 
ſhall have an Allowance only of 15 per Cent. ; any Law, Cuſtom, or Ulage, t0 ti 
_ contrary notwithſtanding. ig | an 
And, by Sect. 6th of the ſame Statute, it is Enacted, That in caſe any of the ſaid 
Tobacco, which ſhall have been entered, and the Duties thereof paid or ſecured, 
manner by this A& directed and appointed, ſhall, from and after the faid 1ſt Dz) of 
Fune 1723, be exported into any foreign Parts, the Exporter ſhall, upon the Exports 
| tion thereof within the time limited by Law, on a proper Debenture to be made forih 
for that Purpoſe, be paid, or allowed to drawback, the whole Duty, or the Securit 
vacated on the Bond or Bonds given on the Importation, and no more, as tO what 


ſhall be ſo exported ; care being. taken, that the ſeverat Allowances and Dedacon 
| | oF "mad 


F-$ 


made at the Importation be again deducted on the Debenturez any Law or Cuſtom to 
the contrary notwithſtanding, 

By the Statute of 24, Geo. I]. it is Recited, That ſome Doubts had ariſen, whether 
the Bonds which were given to the Crown, for the Payment of the ſeveral and re- 
ſpective Duties on Tobacco within 18 Months, as the Law directs, ought, on the 
Expiration of the ſaid 18 Months, to be put in Suit; and whether any Intereſt 
ſhould accrue thereon to the Crown, from and after the Expiration of the ſaid 18 
Months, until the faid Bonds ſhould be vacated, by a proper Debenture, to be made out 
for that Purpoſe, inaſmuch as the Exporter, upon the Exportation of the Tobacco within 
the time limited by Law, which was Three Years, was to be paid, or allowed to draw- 
back, the whole Duty, or the Security vacated on the Bond or Bonds given on the Im- 

rtation of the ſame "Tobacco: To remove all ſuch Doubts for the future, it is Declared 
and Enacted, That all Bonds which had been given, and were ſubſiſting, at the time of 
making that Act, for the ſeveral and reſpective Duties on Tobacco, or which ſhould 
thereafter be given for the Payment of the ſaid Duties, ſhall be deemed and taken to be 
due and payable immediately upon the Day mentioned in the Condition of the ſaid 
Bond for Payment thereof ; and that ſuch Intereſt ſhall be paid to the Crown on all 
ſuch Bonds, as is directed by the faid Act of the 4th of her late Majeſty Queen Anne ; 
which Intereſt ſhall be computed from the Day the Bond becomes due, to the Day 
whereon it ſhall be paid off in Money, or the Day the Searcher certifies upon the De- 
benture, That the Tobacco was ſhipped for Exportation, notwithſtanding ſuch To- 
bacco doth or ſhall remain unexported, and the Three Years (being the time limited 
for the Allowance of the Drawback on Exportation) ſhall not be expired ; and no 
ſuch Security ſhall thereafter be vacated until all ſuch Intereſt ſhall he paid thereon ; 
any Law, Uſage, or Cuſtom, to the contrary notwithſtanding. 

The Bond in queſtion being given for Payment of the Duty on Tobacco, at the 
End of 18 Months, according to the DireQtions of the above Statute ; and it not ap= 
pearing, that the Tobacco imported by the Plaintiffs was exported before that Time - 
elapſed, the Bond became forfeited, and the Judgment given for the Crown therefore 
right ; and ought to be affirmed, for the following, and many other, Ee 


R K:- A---B -::N S: 


I. For that the Duty became due, by virtue of the Bond, at the End of the 
18 Months; and tho' Three Years time is given, by the Law, for liberty 
of re-exporting, yet that is not inconſiſtent with the Payment of the 
Money before that time, any more than the actual Payment of the Old 
Subſidy. | | 

m. That as bo the Pretence of an Exportation within the Three Years, the 

Plea does not aver it ; but only that the aforeſaid Quantity of Tobacco 
was exported, where the Certainty refers to the Quantity only, and not 
to the Identity, of the Tobacco ; which might have been of a different 
Importation, and yet conſiſtent with the Expreflion uſed in the Plea, 

III, That if the ſame Tobacco had been alleged tobe exported; yet the Plaintiffs 
in Error would not have been intitled to have the Bond vacated, without 
paying Intereſt to the Crown from the time the Bond became due until 
the Exportation ; the Law expreſly giving Intereſt to the Crown for all 
Bonds for Cuſtoms from the time they become due; and by the expreſs 
Words of the late Act, of the 24th of his preſent Majeity, this is de- 
clared to be the Law. | . 

IV, For that the Plea of the Plaintiffs in Erior 1s not ifſſuable ; the ſeveral Times 
when the Tobacco was pretended to be exported not being ſet forth, and 
the ſeveral Debentures, by which the Plaintiff would have hecome 
intitled to have his Bond vacated, not being ſtated or averred, and. no 
Tender or Offer of ſuch Debentures to the Officer who ſhould have 
vacated the Bond being averred to be made. 


D. Rypxx. 
W. GRANT. 


W. Murray. 
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